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Tue report of the comptroller of the 
currency, and certain topics connected 
with the examination of banks and the 
duties of directors, which we are desir- 


. . oe 
ous of discussing, are necessarily de- 
ferred, for consideration, to the next 


issue of the JournaLt. Recent bank 
failures, newspaper criticisms, the late 
bank director decision of the supreme 
court, and other causes, have contrib- 
uted tu bring questions of bank super- 
vision and the functions of directors 
prominently before the bankers of the 
country. 


WitH the end of the fifth volume, 
covering the last half of the year 1891, we 
trust every one of our readers will suffi- 
ciently appreciate the value of its con- 
tents, to do us the honor of having it 
bound. Apart: from the current record 
of bank decisions, there are many orig- 
inal discussions, the product of much 
labor and ‘research, which have a posi- 
tive value, not only for present informa- 
tion, but for future reference. 


New York, DECEMBER 15, I8gI, 
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The Journal during the past year 
has largely increased in popularity, and 
it will strive to merit the continued ap- 
preciation of bankers. The second of 
the clearing house articles will appear 
January 1, 1892. 


ELSEWHERE, in a decision and an arti- 
cle collecting the cases, the banker may 
learn the fate that is in store for him, if 
he chances to refuse payment of his cus- 
tomer’s check, with funds on deposit, 
and the latter takes a notion to sue him 
for so doing. He may apologise and 
make all reasonable explanations to third 
parties; may show it to have been a 
mistake likely to happen to any one; 
and the customer may not be able to 
prove that he is a penny worse off in 
pocket or reputation; yet, nevertheless, 
the jury will be instructed that the cus- 
tomer is entitled to substantial damages 
at their hands. 

The injury is likened to that of slan- 
der, where actual damage need not be 
proved, but will be presumed; and the 
amount will depend upon the persuasive 
eloquence of the counsel for the plaintiff. 
If he be a Sergeant Buzfuz, the damages 
wil! be large. The generosity of 
juries in such cases is exemplified in a 
table we have published where £500, 
$1,000, $450 and $300 respectively have 
been allowed. The awards of the two 
higher amounts, being deemed excessive, 
were subsequeatly reduced by the courts 
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of review, to £ 200 and $600 respectively. 

The results of the decisions in cases 
of this character‘ are certainly interest- 
ing. 


As was shown in the last JourNAL, 
in discussing the new usury law of Texas, 
the fact that the penalty for usury im- 
posed by a state legislature is more se- 


vere than that prescribed by the national . 


bank act, is a circumstance which gives 
the national institutions an advantage 
over other banks and bankers in any 
state where a greater penalty is pro- 
vided. If a national bank commits 
usury, it is subject only to the penalty 
fixed by congress; forfeiture of the en- 
tire interest, or payment back of double 
the interest at the suit of the borrower. 
This penalty is exclusive; that fixed by 
the state has no application. But ifa 
state bank or private lender, does the 


same thing, the state law operates and 
the banker must suffer according to its 
terms. 


To remedy this manifest injustice and 
inequality, the legislature of New York 
as early as 1870, passed an act whereby 
the state banks were placed on the same 
footing as their national brethren with 
respect to usury. The existing usury 
law, so far as it applied to state banks, 
was superseded, and the penalty pro- 
vision of the national bank act adopted. 
In 1880, this statute was extended so 
as to embrace the “‘private or individual 
bankers ” of the state. 

For a history of this legislation, and 
its judicial construction, see statement 
elsewhere in the present JOURNAL. 


Tue case of Coad v. Home Cattle Com- 
@any, published in this number, from 
the supreme court of Nebraska, affords 
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instructive reading for discounting 
bankers and lenders upon real-estate 
and chattels in that state. 

The first point decided, is upon the 
question of usury. The borrower wasa 
cattle company, organized in Wyoming 
but transacting most of its business, and 
having most of its property, in Nebraska. 
The lender was a resident of Wyoming. 

A note was given, bearing 15 per 
cent. interest, lawful in Wyoming, but 
usurious in Nebraska. The note was 
executed and made payable in Wyoming; 
it was delivered, and the lender's check 
given, in Nebraska. The mortgaged 
real-estate and chattels, the security for 
the loan,. were situated in Nebraska. 
The borrower contended that the agree- 
ment for the loan was made in Nebraska, 
and that the note was executed and 


“made payable in Wyoming, to avoid the 


Nebraska usury law. 

The trial court, however, found, and 
its finding is sustained by the supreme 
court, that the contract was made in 
Wyoming, and is not governed by the 
usury laws of Nebraska. Hence, the 
defense of usury is not sustained. Fur- 
ther, the general rule is announced, that 
where parties act in good faith, and not 
for the purpose of evading the usury 
laws of the state, they may adopt the 
rate of interest permissible by the laws 
of another state where payment of the 
note is to be made, although it be higher 
than allowed at the place of execution. 

A second decided point, of interest to 
bankers and lenders generally, has ref- 
erence to default provisions in mortgage 
securities. The chattel and real-estate 
mortgages, executed to the lender in the 
present case, both contained a clause 
that in case of default in payment of 
any instalment of interest or principal, . 
the whole debt should become due at 
the option of the lender. Default was 
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made in interest payments, and the 
lender before the date when the note, by 
its terms, would mature, replevied and 
sold the chattels and commenced his 
action to foreclose the real-estate mort- 
gage. 

The court declares the provision in the 
mortgage conferred upon the lender the 
right to declare the whole debt due and 
commence foreclosure proceedings when 
he did, and the replevin proceedings as 
fully advised the borrower of the exer- 
cise of the option, as if formal notice 
had been given. 

A further point decided, having ref- 
erence to the legality of the proceedings 
leading up to the chattel mortgage sale, 
is worthy of note by all lenders upon 
chattel mortgage security. The sale 
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was adjourned from time to time. The 
Nebraska statute required, under such 
circumstances, a continuous published 
notice in the paper in which the original 
notice of sale wasgiven. The provision 
was not complied with. What, then, 
was the result? In such case 


“if the property is sold for less than its value, the 
mortgagor is entitled to have the value of the property 
applied to the extinguishment of the debt; and if such 
value is greater than the mortgage debt, the mortgagee 
is liable to the mortgagor for the difference.” 


The lender, therefore, was held to ac- 
count for the full value of the chattels 
mortgaged, as distinguished from the 
amount realized on the sale. What that 
value was, the court considers and de- 
termines, from the evidence given at 
the trial. 
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BANK STATEMENTS. 


By Mr. Frederick W. Hayes of Detroit, at Michigan Bankers’ Convention. 


HE National Bank Act, the banking 
laws of several states, and an’ ‘un- 
written demand of the public, require 
incorporated banks to make frequent 
published statements of their resources 
and liabilities. If banks are required to 
publish statements, should they not give 
the public the most conservative view of 
the security afforded creditors? Many, 
and in fact all of the strong banks, pub- 
lish statements which do not show their 
full strength, and I may illustrate the 
case by one bank where the published 
statement showed about as follows: 


RESOURCES, 


Loans and discounts 
Invested in bonds 

© MOrgages......eeeees vee I 
Due from banks and cash 


This bank had not anticipated any in- 
terest on any of its investments, but on 
the contrary an examination showed 
that at the time of making the published 
statement there was interest accrued and 
uncollected, but perfecly good and col- 
lectible, to the amount of $50,000, and 
that the amount shown as ‘‘Invested in 
Bonds,” was the par value thereof, while 
at the date the actual marketable value 
of such bonds was not less than $230,000 
in excess of the amount at which they 
were shown. Interest accrued on de- 


posits was provided for in an account 
and was included with the deposits, so 
that a revision of the published statement 
would show: 


ASSETS, 


Loans and discounts 

Invested in bonds......... 

Marketable premium and 
accrued interest......... 


Invested in mortgages 


Interest due thereon at date 20,000 1,020,000 


Due from banks and cash 
Furniture and fixtures 


$5,485,000 

A comparison between the two state- 

ments shows a gain of $280,000 in favor 

of the security afforded creditors, from 

which should possibly be deducted ‘‘Fur- 

niture and Fixtures,” which latter item 

should not, in my opinion, be shown as 

an asset except by very new banks, and 

in such banks it should be rapidly 

charged off. A comparative exhibit of 

the published statement and actual con- 
dition would show: 

RESOURCES, : 
As As 

Published. Existing. 

Loans and discounts....$1,200,000 $1,200,000 

2,260,000 

Mortgages 1,020,000 

Due from banks and cash 1,000,000 1,000,000. 

Furniture and fixtures... 5,000 5,000 


$5,205,000 $5,485,000 
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LIABILITIES. 
$ 100,000 
100,000 
480,000 
4,805,000 


‘Surplus... ...seee0s sees 
Undivided profits....... 


Deposits.......... ohia exe 4,805,000 


$5,205,900 $5,485,000 


By way of comparison, having criti- 
cised the statement of a stray bank, I 
call your attention to the statement of 
another bank: 


As published it read: 


RESOURCES. 


Loans and discounts 

Stocks, bonds, mortgages and premiums 150,000 
Furniture and fixtures 

Taxes, expenses and interest paid 

Due from banks... 

Cash and checks 


Undivided profits. ............s000005 : 


An examination of this bank showed 
that at the time of making the published 
statement, all the marketable value of 
the stocks, bonds and mortgages was in- 
cluded; and not only that the interest 
accrued to date was added thereto, but 
the interest thereon for the full time they 
had to run, had been likewise included ; 
the difference between the value at date 


‘and that value with the interest to ma- 


turity had been credited to profit and 
loss account; further, that the discount 
on the loans and discounts, for the un- 
expired time thereof, had been similarly 
anticipated. This last is an almost uni- 
versal custom in this country, but it is 
wrong in my opinion, and must be al- 
lowed for in a careful examination of a 
bank’s statement. 


The am’t of earnings thus anticipated 
was an average of two and one-half . 
years on bonds and mortgages at an 
average annual interest of 4% per 
$17,812 50- 
And 6% per cont. per annum on $500,- 


ooo for an average of 60 days 5,416 66. 


Total to be deducted to ascertain the 

present valuc.........cseeeseeeeees $23,229 16- 
To which must be added the dead ac- 

pee ny taxes, expenses and interest 


$33,229 16. 
And to get a fair value at least. one- 
half of furniture and fixtures 


Making a total to deduct from assets 
as shown in published statement. .. .$38,229 16- 
It was also found that the bank had 
made no provision for bad and doubt- 
ful debts, although it then had nearly 
$20,000 of past due paper, of which at 
least $10,000 was hopelessly bad ; neither 
had it made any provision for interest 
accrued to that date on deposits, which. 
then amounted to $7,310, so that a re- 
vision of the published statement would 
show: 
Loans and discounts. .$500,000 00 


Less anticipated earn- 


ings and bad debts.. 15.416 66 


$484,583 34 
Stocks, 
mo 
Less anticipated int’rst 17,812 50 _ 
132,187 50 


Furniture and fixtures....... sates 5,000 00 


$821,770 84 


$821,770 84 

The great difference between the pub- 

lished and actual condition can be better 

illustrated in a comparative parallel 
statement, thus: 
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As 
Existing. 

Loans and discounts $484,583 34 
Stocks, bonds, mortgages _. 

and premiums thereon... 150,000 
Furniture and fixtures.... 10,000 
Taxes, expenses and in- 

terest paid 
Due from banks 


132,187 50 
5,000 00 


- 100,000 00 
100,000 00 


$821,770 84 
$156,460 84 


$200,000 
5,000 
7,000 


658,000 665,310 00 


$870.000 $821,770 84 

Please bear in mind that I am not 
speaking of a statement made by a ras- 
‘cally bank official, but of a statement 
made by an honest, but inexperienced, 
cashier, and a statement containing. fea- 
tures which the national bank examiners 
and state bank examiners of this and 
every state meet in some form in nearly 
every bank, and no one of which is re- 
garded as serious. The object is to 
‘direct attention to the unsatisfactory in- 
formation obtained from examining the 
published, statements of banks, and to 
throw open for discussion this question: 


Is it desirable that bank statements shall 
be published in such form as will enable 
the public to know the real condition, or 
at least the most conservative condition 
of the banks with which they deal? If 
so, will this Association recommend that 
bank statements shall show: 

1. No assets in excess of its actual 
value at date of statement. 

2. Past due and doubtful assets held 
in loans and discounts and stocks, bonds 
and mortgages. 

3. Anticipated future, interest or other 
future earnings not realized but credited 
to profit and loss account. 


4. That interest accrued to date of 
statement be included in the amount of 
deposits. 

5.. The accounts of real-estate and fur- 
niture and fixtures to be shown separ- 
ately. 

6, That dead and absolutely worthless 
accounts like taxes, interest and expenses 
paid, be omitted, and deducted from 
undivided profits. 

With this information, thus given, the 
public can then more nearly determine 


the actual condition of the banks. 
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DR. JAMES H. PARKER. 


President of the United States National Bank. Biographical Series No. 20 


NE of the most prominent and best 

known figures in New York finan- 

cial circles is Dr. James H. Parker, 

whose portrait is the frontispiece of this 
issue. 

Dr. Parker was born in 1843, in 
Johnston county, North Carolina. When 
but nineteen years of age, he enlisted 
in the Sixty-second regiment Georgia 
cavalry, and was afterwards transterred 
to Robert’s North Carolina brigade, In 
1864 he resigned the commission of 
second lieutenant to take the office 
of county clerk and fill the unexpired 
term of Thomas D. Snead, who had 
been elected to the state senate. At 
the termination of hostilities, he engaged 
in business at Beulah and Fremont, N. 
C. Subsequently he studied medicine 
and practiced his profession for two 
years. His instincts, however, were com- 
mercial, and in'1870 he went to Charles- 
ton, S. C., where he carried on an ex- 
tensive business as a cotton factor, com- 
mission merchant and dealer in naval 
stores. In 1882, Dr. Parker removed to 
New York and continuing in the cotton 
trade, secured a seat in the New York 
Cotton Exchange of which he eventually 
became president, and in that capacity 
served two terms. In June, 1890, he 
was elected vice president of the Na- 
tional Park Bank of New York. To this 
bank he brought.a large southern client- 
age and increased the number of its de- 
positors so greatly that it advanced from 


third to first place among New York 

banks, in the amount of deposits. This. 
position he resigned to assume the presi- 

dency ot the United States National 

Bank, an institution largely owned and 

backed by the Mark Hopkins estate, said 

to beworth from forty to fifty miliion 

dollars, 

The United States National Bank does 
a very large Southern business which is 
regarded as a very profitable one. Since 
Dr. Parker became president, the depos- 
its havg increased from $3,700,000 on 
July ast 1891, to $6,700,000 at the pres- 
ent time(December 15th, 1891)—in other 
words have nearly doubled in less than 
six months. A wonderful showing truly, 
With such a man at the helm, the bank 
can scarcely fail to grow in importance 
and popularity. 

Dr. Parker is also prominent socially 
and is a member of several societies and 
clubs. He is president of the New Club, 
vice president of the Southern Society 
and commander of the Confederate Vet- 
eran Camp of New York City. In poli- 
tics he is a democrat. He warmly ad- 
vocates the passage of such an amend- 
ment of the national bank act as would 
permit the issue of notes up to the par 
value of government bonds deposited 
with the treasury department, maintain- 
ing that such action would add to the 
country’s circulation, without the least 
detriment to the security of the holders 
of national bank notes. J. R, 
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THE BANKER’S LIABILITY FOR WRONGFUL DISHONOR OF Bh 
CUSTOMER’S CHECK. 


as damages which a banker must 
pay where through error, or for 
other reason, he wrongfully refuses to 
pay the check of a customer who has 
sufficient funds on deposit, affords an 
interesting subject of inquiry. The su- 
preme court of Illinois, in a decision 
published! elsewhere, furnish the latest 
contribution to the judicial literature of 
the subject, which as yet, is not extens- 
ive. That the banker is technically lia- 
ble to his customer is universally con- 
ceded; the important inquiry is the ex- 
tent and measure of that liability. 
Where the customer has been unable to 
prove any direct, special damage (which 
is usually the case) must he be content 
with nominal, or will he be awarded 
substantial damages? If the banker has 
been particularly ‘‘cussed” in his re- 
fusal, will the court or jury be permitted 
to go still further, and apply the whip- 
lash of ‘‘punitive” damages to the 
offender? A history of the cases will 
show the extent of the balm which has 
been judicially applied to the wounds of 
customers, imaginary or real, caused by 
the wrongful action of misguided bank- 
efs, in refusing to honor their lawful 


checks. 
English Cases. 


In 1830, the case of Marsetti v. Wil. 
4iams,* arose. A check on a banker for 
487 was refused payment by his clerk, 
who said there was not sufficient assets, 
but that the check might go through 
the clearing house, In tact there were 
sufficient assets, as an amount had been 
deposited earlier in the day which in- 
creased the balance to more than the 
“erBam&@Adgs 


amount of the check. It was paid on 
the following day. The customer sued 
the banker in tort. No proof of actual 
damage was made. The’ report does 
not show what the direction to the jury 
was on the subject of damages. The 
jury found for the customer. The bank 
appealed the case, contending that as 
the action was in tort, it was not sus- 
tainable without showing actual damage; 
and the customer should be non-suited 
This contention was overruled by the 
appellate court, who declared that the 
action, although nominally in tort, was 
in reality founded on contract, and the 
customer, although no actual damage 
was shown, was nevertheless entitled to 
nominal damages for its breach, and 
was not to be non-suited. Lord Ten- 
terden, C, J., said: 


action is cxbetentiall founded ona contract; 
Z ve sustained a 


The 
damage in fact ls is en tied to pa mcg nominal dam- 
that it ie. isa discredit tora pereon, and therefore injur 
ous in fact, to have a draft it for so 
small a sum, for it shows that the ban had very little 
confidence in the customer. It is an act particularly 
calculated to be injurious to a person in 

In this earlier case, we see an intima- 
tion that although no special damage is 
proved, there is an injury in fact to the 
customer which might be the basis for 
an award of substantial damages. It is 
only an observation, however, for nomi- 
inal damages are all the customer is ad- 
judged entitled to. 

But between 1830 and 1854, judicial 
thought progressed in England to such 
an extent that, at the latter date, the 
jury were declared empowered to award 
substantial damages to a customer — 
whose check had been’ dishonored, ‘al- 


though no proof of actual damage was 





: 
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made. In Rolin v. Steward,{ certain 
checks of a customer, aggregating £111, 
were dishonored, although there were 
sufficient funds on deposit to meet them. 
The reason of dishonor was because a 
note was not treated as cash, in the 
balance, when it should have been. The 
customer sued the bank. There was no 
evidence given that the customer had 
sustained any special damage. The 
trial judge told the jury they ought not 
to limit their verdict to nominal dam- 
ages, but should give the plaintiff such 
temperate damages as they should judge 
io be a reasonable compensation for the 
injury the plaintiff must have sustained 
from the dishonor of his checks. 

The sympathetic jury returned a ver- 
dict for the customer for £500. 

The court of common pleas declared 
the instruction to the jury was right. 
CrEsweE Lt, J., giving his reasons, quoted 
the language of Lord Tenterden, that 
** it is a discredit to a person, and there- 
fore injurious in fact, to have a draft 
refused payment for so small a sum;” 
declared that a breach of contract of 
this sort must of necessity be injurious 
to a person in trade; and as the jury had 
a right to assume the banker’s refusal 
would be to some extent injurious, it 
was for them to say to what extent. 

Wituiims, J,, expressed himself as 
being of the same opinion. He stated 
further that if special damages were al- 
leged and proved, the customer would 
be entitled to recover substantial dam- 
ages; and equally, although no special 
damages are proved, where the plaintiff 
is a trader, the jury, in estimating the 
damages, may take into consideration 
the natural and necessary consequences 
which must result to the customer from 
the banker's breach of contract,—‘‘ just 
as in the case of an action for a slander 


* 14 Com. B. 55. 
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of a person in the way of his trade, or 
in the case of an imputation of insol- 
vency on a trader, the action lies with- 
out proof of special damage.” 

Crowper, J., also was of the same 
opinion. The trial judge was not bound 
to tell the jury that they must limit 
their verdict to nominal damages. It 
was peculiarly a case in which the jury 
were called upon to exercise their judg- 
ment as to the amount of injury the 
plaintiff was likely to sustain from the 
conduct imputed to the banker. 

But the jury had exercised their judg- 
ment with a vengeance. Five hundred 
pounds damages for a refusal to honor 
a customer’s. check, not malicious, but 
based upon the belief that a note depos- 
ited by the customer, which had been 
entered in the pass-book, need not be 
treated as cash. All the judges con- 
curred in the opinion that the amount 
was,too large; and CRESWELL, J., said: 


Inasmuch as we are disposed to think that the 
jury have, under the circumstances, awarded 
the plaintiff a very large sum, the counsel may 
possibly relieve us from giving any ultimate 
opinion as to the extent to which the verdict 
ought to be reduced. 


The parties ultimately agreed that the 
verdict should be reduced to £200, and 
the case was settled accordingly. 

We have, therefore, the English rule 
established that on the wrongful dishonor 
ot a customer’s check, the banker, al- 
though no special damage is proved, is 
liable to be mulcted in such substantial 
damages as a jury, in their wisdom, or. 
their sympathy, may think him entitled 
to; and in case the jury are too gener- 
ous in this particular, the appellate 
court will act as a modifier or regulator, 
in restricting the recovery to such 
amount as to the judicial mind seems 


fair. 
Pennsyivania- 


In this country, the only decisions we 
have been able to find, wherein damages 
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have been awarded to customers for 
injury to their credit, arising from dis- 
honor of checks, are those of the Penn- 
sylvania courts. These, with the Illinois 
decision now rendered, are apparently 
the sum total of accessible American 
decisions. The point may have been 
passed upon in trial courts, to whose 
decisions we have not access. In New 
York, the customer’s right of action has 
been recognized, but in a case where 
damage to credit was not the point in- 
volved, or the basis upon which recov- 

“ery was sought. { 

In Pennsylvania, the question arose 
in the Philadelphia court of common 
pleas in Birchall v. Third Nat. Bank,§ 
in the year 1884. Customers of the 
bank, having a balance exceeding $600, 
drew two checks, one for $68, the other 
for $250, which were refused payment 
because there was ‘‘not sufficient funds.” 
A clerk of the bank had made an error 
of $1,000 in the customer’s account. 
Four days later, the officials of the bank 
expressed regret to their customers for 
the occurrence, and gave them a letter 
admitting the clerk had made a mistake 
and that their account was always good. 
This reparation, however, did not satis- 
fy the customers, who brought suit for 
the injury; and were granted a verdict of 
$1,000 by the jury. There was no spe- 
cial damage proved, but the appellate 
court thought the plaintiff entitled, 
nevertheless, to substantial damages, as 
‘*nominal damages would be no vindi- 
cation of the plaintiffs’ credit.” The 
appellate court ordered ‘‘that judg- 
ment be entered on verdict upon the 
plaintiffs’ filing a remittitur for all dam- 
ages over $600.” 

Here we see another instance where 
substantial damages were allowed al- 


t See Citizens’ Nat. Bank v. J: ters & Traders’ 
Beak wee 317 N. Y. State 430; 44 Hun. 386. 
$15 Weekly N: P. 174. 
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though no special damages were proven, 
and the amount fixed by the jury, is 
pared down by the higher court in ac- 
cordance with their idea of justice. 
Another, and very recent case, has 
been decided by the supreme court of 
Pennsylvania. Pattersonv. Marine Nat. 
Bank§§ The bank refused to honor its 
customer’s check, because a third party 
claimed ownership of the deposit, which 
claim, ultimately, was not established. 
The customer sued the bank. The trial 
judge charged the jury that the plaintiff 
was entitled to recover substantial dam- 


ages, and that they might find punitive 
damages, ‘‘if, under all circumstances. 
of the case, the defendant unnecessarily 
and unreasonably acted in disregard of 
the rights of the plaintiff, and with par- 
tiality against him.” The jury gave the 
customer $300. The supreme court of 
Pennsylvania affirmed the judgment. 
They said: 


The business of the community would be at 
the mercy of banks if they could at their pleas 
ure refuse to honor their depositors’ checks and 
then claim that such action was the mere breach 
of an ordinary contract for which only nominal 
damages could be recovered, unless special 
damages were proved, There is something 
more than a breach of contract in such cases, 
There is a question of public policy involved 

* * anda breach of the implied contract 
Siastinb the bank and its depositor entitles the 
latter to recover substantial damages. In this 
case the jury do not appear to have given more; 
they evidently did not award punitive damages. 


The doctrine of this Pennsylvania 
case is a step in advance of anything 


previously decided. Not only on the 
ground of public policy are substantial 
damages held recoverable by the de- 
positor; but, further, the right of the 
jury to award ‘‘punitive”’ damages 
in a proper case, is declared. This is 
the first decision in which the doctrine 
of punitive damages is engrafted upon 
the existing law, for application in a 
case meriting suchtreatment. But it is 
obvious that, with bankers, it would be 
seldom, if ever, that a case calling for 
damages by way of punishment would 


$§ 130 Penn. 419; year 188. 
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arise. Deposits are never withheld and 
refused payment, because of malice. 
There is always some reason apparently 
sufficient to justify such action from a 
business standpoint. Because of a book- 
keeper’s error, the customer’s balance is 
believed insufficient; or the banker may 
erroneously believe himself entitled to a 
lien on the deposit; or a third party 
may make a groundless claim of title 
under shadow of right. In 4ll these 
cases, there 1s no reason to award puni- 
tive damages, where the banker has re- 
fused payment of his customer’s check, 
under the belief that he was justified in 


doing so. 
© Hlinois. 


In the decision elsewhere published 
from Illinois, we have the latest judicial 
utterance upon the subject. A check 
for $249 was dishonored because of a 
bookkeeper’s error. The jury awarded 
the customer, as damages, $450. The 
question before the court is ‘‘the meas- 
ure of a banker’s liability to a person 
engaged in trade fora refusal to pay 
his check, he having sufficient funds on 
deposit for that purpose, in the absence 
of evidence of special injury to the de- 
positor?” The conclusion 1s reached 
that substantial, and not merely nomi- 


AMOUNT OF 


CHECKS DIS- 
HONORED. 


NAME OF CASE, 


MARZETTI v. WILLIAMS; 
England; year 1830. 


Roun v. STEWARD; , 
England; year 1854. 


£ 87. 


£111. 


BIRCHALL v. THIRD Nat. BANK; | $318 
Penn.; year 1884. 3 

PATTERSON v. MARINE NAT. BANK; 
Penn.; year 1889. 


SCHAFFNER v. EHRMAN; 
Ill.; year 1891. 


Not known. 





$ 249, 


LAW JOURNAL. 





4°5 


anl, damages are recoverable, and the 
amount awarded by the court is not 
deemed excessive. Craic, J., dissented, 
and thought in the absence of proof of 
special damage, or malice, fraud or op- 
pression on the part of the bank, the re- 
covery should be limited to nominal 


damages. 
Summary. 


The result of the cases shows a prac- 
tical unanimity of the courts as follows: 


1, Where a banker, without notice, erroneous- 
ly refuses payment of a customer’s check, when 
there are sufficient unencumbered funds on de- 
posit to meet it, he is responsible to his customer 
for (not only nominal but) substantial damages, 
although the customer does not prove any 
special damage. 

2. The assessment or fixing the amount of the 
damage is a matter for the jury, under proper 
instructions from the court, 

3. If the jury award excessive or unreason- 
able damages, it rests with the court to reduce 
the amount to such sum as it deems proper. 


In the following table, we group the 
causes above given, showing the amounts. 
for which dishonored checks were drawn ;- 
the reason given for the refusal to pay >;- 
the amount of damages awarded by the- 
jury; and when the amounts awardedy 
have been reduced by the courts as ex- 
cessive, 


AMOUNT 
ALLOWED 
BY JURY. 


REDUCED 
CAUSE OF DISHONOR. 
BY COURT. 


j 


| 
} 


Error of clerk. Nominal. 


Balance not credited with 
note, 





Error of book-keeper. 


Adverse claim to deposit. 


Error of book-keeper. 
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CURRENT LEGAL DECISIONS. 


ais department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rec! 


tors. The experiences theydisclose are likewise worthy the careful attention and study of the merchan 
ite PS regarding any case published 


the depositor, and the bank student seek 
herein. will be furnished on application. 


ERRONEOUS DISHONOR OF CUS- 
TOMER’S CHECK—DAMAGES, 


Supreme Court of Illinois, October 31, 1891 


ScHAFFNER ¢7 a/. v. EHRMAN ef ai. 


A banker who, by reason of a book-keeper’s error, 
and without malice, refuses to honor the check of a 
depositor, having suffitient funds to his credit, must 
pay substantial and not nominal damages. 


CRAIG, J., dissenting. 


Witkin, J.: Appellants were bankers 
in the City of Chicago. From 1886 to 
May 31,°1888, appellees in the course of 
their business as wholesale and retail 
liquor dealers in said city, deposited 
money. in appellant’s bank, and from 
time to time drew checks against. the 
same. On the 4th day of said May, the 
book keeper of the bank, by mistake, 
charged two checks amounting to $125, 
drawn by Ehman & Co., to appellees, 
(Ehrman), whose account on the bank’s 
books stood next above that of said 
Ehman & Co. By this mistake, appel- 
lee’s deposit was shown by said books 
to be $125 less than it in fact was. On 
the 28th of that month, appellees drew 
their check on the bank for $249, paya- 
ble to the order of the firm of Schufeldt 
& Co., which was duly presented on the 
same day, through the clearing house 
at Chicago, and payment refused for 
want of funds, and so returned through 
said clearing house. The next day, the 
holders, Schufeldt & Co, telegraphed 
appellees of the refusal of the bank to 


ing advancement. 


er information 


pay. This led to a careful examination 
of the account, and upon comparing 
appellee’s pass or deposit book with the 
books of the bank, the above mentioned 
mistake was discovered. Thereupon, 
the bank immediately wrote a letter to 
Schufeldt & Co., éxplaining how the 
error occurred, and that the check 
should have been paid, appellee having 
sufficient funds in the bank at-the time 
it was presented for full payment. Ap- 
pellees closed their accounts with the 
bank, and all their checks were returned; 
whereupon they discovered that pay- 
ment of two other checks drawn by 
them during that month had also been 
refused for want of funds, but upon 
being presented a second time were 
paid, they having between the first and 
second presentations of said checks 
made deposits sufficient to pay them. 
This action was brought by appellees 
against the appellants to recover dam- 
ages alleged to have been sustained by 
the refusal.to pay these several checks. 
The case was tried in tne circuit court 
of Cook county, without a jury, and 
judgment rendered for complainant for 
$450 and costs of suit, which judgment 
has been affirmed by the appellate court. 
Appellant requested the circuit court 
to hold as a proposition of law applica- 
ble to the case that, to entitle plaintid 
to recover more than nominal damages, 
they must prove that they had sustained 
actual or substantial damages, or that 
the defendants acted from malicious 
motives in refusing payment of the 
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checks in question, and that the law will 
not, without proof of special damages, 
presume that by the dishonoring of the 
checks, plaintiffs sustained special or 
substantial damages. But the request 
was denied. 

The case -turns upon the correctness 
of this ruling. The refusal to pay these 
checks was the result of a mere error in 
book-keeping, and not made from any 
express motive to injure appellees. It 
was shown on the trial by other bank- 
ers, that such mistakes are liable to oc- 
cur in any bank and cannot be wholly 
avoided. One of appellees testified on 
this trial that he had written a letter to 
the payee of one of said last-named 
checks, residing and doing business in 
Philadelphia, requesting him to have 
his agefit call upon their firm, which 
agent had previously called on them to 
solicit orders, as they wished to purchase 
goods, but he never received any reply 
to the letter, never saw the agent, heard 
nothing either from the agent or from 
the house or any other person concern- 
ing said check and said letter. He also 
testified that the check, drawn in tavor 
of said Philadelphia house, had been 
protested for non-payment, when pay- 
ment was refused on first presentation. 
This was the only evidence from which 
it could be inferred that actual loss or 
injury resulted trom the non-payment 
of either of said checks. And it would 
not be sufficient to sustain a judgment 
for more than nominal damages if sub- 
stantial damages can only be allowed in 
such cases upon proof of actual dam- 
ages or loss. 

The question, therefore, is, what is 
the measure of a banker’s liability to a 
person engaged in trade for a refusal to 
pay his check, he having sufficient funds 
on deposit for the purpose, in the ab- 
sence of evidence of special injury to 
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the depositor? 

Authorities are not numerous on this 
question ; but they seem to be uniformly 
to the effect that more than mere nominal 
damages are in such cases recoverable. 

The leading case is that of Rolin v. 
Stewart, 14 Com Bench 595. In that 
case there was zo evidence of malice in 
fact, nor of special damages; but the 
jury were told that they ought not to 
confine their verdict to nominal dam- 
ages, but should give the plaintiffs such 
temperate damages as they should judge 
to be a reasonable compensation for the 
injury they must have sustained from 
the dishonoring of their checks. And 
the jury accordingly, by their verdict, 
gave substantial damages, on which 
judgment was rendefed by the trial 
court. On appeal, all the judges con- 
curred in the holding that the direction 
to the jury was correct, the case being 
likened to that of a slander to a person 
in the way of his trade. 

Wituiams, J., said: 


“I think it cannot be denied that if one who is not a 
trader were to bring an action against a banker for 
dishonoring a check at a time when he had funds of 
the customersin his hands sufficient to meet it, and 
special damages were alleged and proved, the plaintiff 
would be entitled to recover substantial damages. 
And when it is alleged and proved that the plafntiff 
is a trader, I think it is equally clear that the jury, in 
estimating the damages, may take into their consid- 
eration the natural and necessary consequences which 
must result to the plaintiff from the defendant’s 
breach of contract, just asin the case of an action for 
slander of a person in the way of his trade, the action 
lies without proof of special damages.” 


This case was cited with approval in 
Pennv. The Royal Bank of Liverpool, 5 
L. R. Exchequer 92, in which Martin, 
B., says: 


“ Now with respect to damages in general, they are 
of three kinds, first nominal; the second kind is gen- 
eral damages, and their nature is clearly stated by 
Creswellin Rolin v. Stewart, 14 C. B. &c., to be such 
as the jury may give when the judge cannot point 
out any measure by which they are to be assessed, 
except the opinion and judgment of a reasonable 
man,” 
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In Wood's Mayne on Damages (Am. Ed.) 
Sec. 8, page 12, the rule is announced 
that 


“When there may be an injury existing at present, 
though unascertainable, or to arise hereafter, and for 
which no further action could be brought, substantial 
damages might be given at once,” citing case of 
Rolin v. Stewart, supra. 


And text writers without exception, 
seem to approve of the rule announced 
in that case. See Bishop Non-Contract 
Law, Sec. 49; Sutherland on Damages 
Vol. 1, page 129; Am. and Eng. Ency- 
clopedia of Law, Vol. 3, p. 226, where it 
is said: ‘‘The depositor by proving 
special loss may recover special dam- 
ages from the bank for its breach of 
duty, but if unable to: do so, he may 
recover such temperate damages as will 
be a reasonable ‘compensation for the 
injury he has sustained.” (Citing au- 
thorities.) ‘‘ Where a bank refuses to 


honor a check of its depositor without 
legal cause, the latter is entitled to re- 


cover substantial damages.” General 
Digest of the U. S. Annual, Vol. 5, 283, 
citing Patterson v. Marine Nat. Bank, 
130 Penn. 419, and other authorities. 
In the Pennsylvania case the point is 
directly decided, the ground upon which 
substantial damages is there held recov- 
erable is that of pudlic policy. 

We have also examined the text-books 
upon the subject of banks and banking 
within our reach, and find that they 
uniformly, so far as they treat of the 
subject, approve of the rule asannounced 
in Rolin v° Stewart, supra. 

We are of the opinion that the con- 
clusion in that case was reached by 
proper reasoning. It is well understood 
that in an action of slander by a person, 
or the speaking of slanderous words ot 
him in the way of his trade, the fact 
that he is a trader takes the place of 
special damages. To return a check 
marked ‘‘ refused for want of funds” to 
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the holder, especially through aclearing 
house, certainly tends to bring the 
owner of that check into disrepute as a 
person engaged in mercantile business; 
and it needs no argument to show that 
a single refusal of that kind might often, 
and frequently does, bring ruin upon a 
business man; and yet, it is imprac- 
ticable, in either case, to prove speciab 
or actual damages, It is said, however, 
that in an action of slander the recovery 
is had, because of slanderous words spo- 
ken maliciously, and here it is said there 
was no malice whatever. While it is 
true that in slander, malice is the gist 
of the action, yet the term ‘‘ malice” is 
always used in such cases in a legal 
sense. As was said by Day ey, J., in 
Broumage v. Prosser, 4 B. and C. 247, 
which was an action for slander. of a 
bank, the words being in substance that 
it had stopped payment, 

“Malice in common acceptation means ill-will 
against a person, but, in its legal sense, it means a 
wrongful act done intentionally without just cause or 
excuse. And if I traduce a man, whether I know him 
or not, and whether I intend to do him an injury or 
not, apprehend the law considers it is done of mal- 
ice, because it is wrongful andintentional. It equally 
works an injury whether I mean to produce an injury 
or not; and if I had no legal excuse for the slander, 


why is he not to have a remedy for the injury it pro- 
duces? 


So here the bank wrongfully refused 
to pay the checks for the appellee; that 
refusal was intentional and without just 
excuse. There was, therefore, all the 
element of legal malice, although there 
might have been no intention to injure 
the appellee. See Starkey on Slander, 
Vol. 1, page 91; Commonwealth v. Bowen, 
9 Met. 412. We cannot say that the 
damages allowed in this case were ex- 
cessive under all the circumstances 
proved. The judgment of the appellate 
court will be affirmed. 

Craic,J.: Ido not concur witha majority of 


the court in the decision of this case. The ac- 
tion in form is in TORT, but upon a moment’s 
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weflection it will be apparent that the action is 
founded upon a contract, The banker receives 
the funds of his customer on deposit and agrees 
with the customer to pay checks drawn by him 
-on the bank so long as the customer has money 
‘to his credit in the bank. 

This is the contract existing between the 
banker and the depositor when an account is 
-opened in a bank, and whenever the bank vio- 
lates that contract by refusing to pay a check on 
the bank where the depositor or drawer of the 
-check has sufficient money on deposit to pay 
the check, the contract is broken and an action 
will lie on that contract to recover such dam- 
ages as the depositor has sustained. . 

In the case under consideration the bank re- 
fused to pay the check of the plaintiff although 
it had in its hands money belonging to him in 
-amount sufficient to pay the check, and while 
the action is in form case, it is predicated upon 
the contract and being founded on the contract 
plaintiff is entitled to recover such damages as 
the evidence shows he has sustained, and no 
more. But although he may not have proven 
-any actual damages, yet he will be enabled to 
recover nominal damages. This is the rule es- 
tablished in the well-considered case of MAR- 
ZETTI v. WILLIAMS, 1 Barn. & Ad. 415. Here 
the proof fails to show any actual damage, and 
there is no evidence tending to prove malice, 
fraud or oppression on the part of the bank, 
and in such a case, in my opinion, recovery 
would not be had for more than nominal dam- 
ages. 

——9 


LOAN ON MORTGAGE SECURITY 
—USURY—OPTION TO DE. 
CLARE DEBT DUE—CHATTEL 
MORTGAGE PROCEEDINGS. 


Supreme Court of Nebraska, September 
15, 18or. 


Coap v. Home Catt Le Co. é¢ al. 


x. A promissory note was dated and executed at 
Cheyenne, Wyo., and by its terms was payable there. 
‘The maker was a Wyoming corporation, having most 
-of its property and transacting the greater part of its 
business in Nebraska. The payee was a resident of 
Wyoming. The note-provided for interest at rs per 
-cent. per annum, which was lawful in Wyoming when 
the note was made. The note was given for a loan of 
umoney, and was secured by mortgages executed in 
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Wyoming on certain propertv of the corporation, situ- 
ated in thisstate. The payee and mortgagee refused 
to pay the money until he examined the records in this 
state to see if the property was clear from incum- 
brances. On making examination and finding no liens, 
the money was paid over in this state, and the note 
and mortgages delivered here. There was evidence 
tending to show that the agreement for the loan was 
made in good faith in Wyoming, and not as a device 
for securing interest in excess of that allowed by the 
laws of this state. The finding of the district court 
that the note is a Wyoming contract, and its validity 
is not governed by the laws of Nebraska, upheld. 

2. A mortgage contained a provision that, in case of 
default in the payment of any interest for the space of 
three days after the same becomes due and payable, 
the whole debt shall, at the option of the mortgagee, 
become due and payable forthwith. Ae/d, that the 
mortgagee, in case of a default in payment of interest 
for three days, may eiect to declare the entire debt 
due, and bring an action t> foreclose the mortgage. 

3. When a chattel mortgage sale is postponed, notice 
of such adjournment, in case a newspaper is published 
in the county where the sale is to take place, and the 
adjournment is for a sufficient length of time to permit, 
must be published in the paper in which the original 
notice of sale was given, and be continued therein, in 
each issue of the paper, until the day of sale. 

4 Amortgagee of chattels must comply substan- 
tially with the requirements of the statute in foreclos- 
ing a chattel mortgage. If he fails so to do in any es- 
sential particular, and the property is sold for less than 
its value, the mortgagor is entitled to have the value 
of the property applied to the extinguishment of the 
debt, and, if such value is greater than such debt, the 
mortgagee is liable to the mortgagor for the differ- 
ence. 

5. Toreview an order denying a continuance, it is 
necessary totake an exception tothe ruling in thetrial 
court. 

(Syllabus by the Court.) 


Appeal from district court, Cheyenne 
county; Morris, Judge. 

Action by M. M. Coad against the 
Home Cattle Company and the State 
Bank of Sidney, to foreclose a mortgage. 
Judgment for plaintiff. Defendants ap- 


peal. Affirmed. 

John C. Cowin, Heist & Raynor, 
Thomas Kane and W.C. Reilly, for appel- 
lants. . JZ. Foss, for appellee. 


ACTION TO FORECLOSE MORTAGE GIVEN 
FOR LOAN. 

Norval, J. This suit was brought 
by the appellee in the district court of 
Cheyenne county, to foreclose a real- 
estate mortgage, executed by the Home 
Cattle Company. The State Bank of Sid- 
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ney, being a subsequent mortgagee, was 
joined as party defendant. The court 
found that there was due to plaintiff on 
his note and mortgage the sum of $6,- 
339.07, and that the same was a first 
lien on the real estate mentioned in the 
petition. The court also found that 
there was due the State Bank of Sidney 
on its mortgage from the Home Cattle 
Company the sum of $6,208, and the 
same was a second lien. A decree of 
foreclosure and sale was rendered, from 
which the defendants appeal. ‘ 


TRANSACTION STATED. 


On the 28th day of April, 1883, the 
Home Cattle Company was incorporated 
under the laws of the territory of 
Wyoming, with authority to carry on 
a general live-stock business in the 
territories of Wyoming, Montana and 
Dakota, and in the states of Color- 
ado and Nebraska, with its principal 
place of doing business at Cheyenne, 
Wyo. Subsequently, the company ac- 
quired property in Cheyenne county, 
Neb., where most of the business of the 
company was transacted, and where the 
greater portion of its property was situ- 
ated. On the roth day of August, 1884, 
the appellee loaned the Home Cattle 
Company $12,000, for which amount it 
executed a promissory note, due No- 
vember 1, 1886, payable to M. M. Coad 
at the banking-house of Morton E, Post 
& Co., Cheyenne, Wyo., drawing inter- 
est at 15 per cent. per annum from date. 
The interest was made payable semi- 
annually at said bank. To secure the 
payment of the note, the proper officers 
of the company executed and delivered 
the real-estate mortgage in suit, and a 
chattel mortgage upon all of the personal 
property owned by the company. 

DEFENSE OF USURY. 


Contract held a Wyoming one, not governed by law of 
Nebraska; hence, not usurious, 
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One of the @efemses presented by the 
Home Cattle Company is usury. That 
the full amount tor which the note was. 
given was paid by the plaintiff-is not 
denied; but the appellants insist that the 
loan was made in this state, and, as the 
note specifies on its facea higher rate of 
interest than is allowed by the laws of 
Nebraska, the contract is usurious. The 
plaintiff contends that this was a Wyo- 
ming contract, and is not governed by 
the laws of Nebraska. It is conceded! 
that the note is not usurious under the 
laws in force in Wyoming at the date of 
its execution. At and prior to the 
making of czhe loan, the plaintiff was a 
resident of Cheyenne, Wyo. The board. 
of directors of the Home Cattle Com- 
pany held a meeting at Cheyenne on the: 
18th day of August, 1884, at which the 
following resolution was adopted: 


Resolved, that the company borrow the sum: 
of twelve thousand dollars ($12,000,) giving its- 
note therefor, payable on November 1, 1886, 
with interest at the rate of fifteen per cent. per 
annum, the interest to be payable at the end of 
each and every six months; the said note and 


‘interest thereon to be secured by a mortgage 


upon the company’s property, both personal and. 
real, and the president and secretary are hereby 
authorized and empowered to execute and sign 
for the company such note and mortgage; and’ 
that said money be used in the payment of the 
debts of said company, some of which are in 
judgment against the company, and others are 
long overdue accounts; surplus, if any, to be- 
applied to the proper purposes for which the 
company was organized. 


In accordance with this resolution, the 
proper officers of the company, on the- 
19th day of August, in the city of Chey- 
enne, Wyo., executed the note and 
mortgages, the note being dated and. 
payable in Cheyenne. The plaintiff, 
desiring to look over the property, and 
also te examine the records of Cheyenne 
county, Neb., for the purpose of ascer- 
taining whether there were any liens 
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against the property, the money was not 
paid out until six days later. On Au- 
gust 25th Mr. Coad examined the records 
at Sidney, Neb., and, finding the prop- 
erty free from incumbrances, he gave 
Thomas Kane, the president of the com- 
pany, his check for $12,000 on either a 
Cheyenne or Omaha bank, and the note 
and mortgages were delivered to the 
plaintiff at the same time in Sidney. 
The facts, so far as we have stated 
them, are not disputed by the testimony. 
It is, however, contended by the’ ap- 
pellants that the contract for the loan 
was made between the plaintiff and 
Thomas Kane, the president of the com- 
pany, in this state, prior to the meeting 
of the board of directors in Cheyenne, 
- and that it was further agreed the note 
should be executed and made payable in 
the city of Cheyenne, so that the con- 
tract might draw interest at 15 per cent 
per annum, instead of the highest rate 
allowed by this state; and that said 
agreement was made for the sole pur- 
pose of evading the usury laws of Ne- 
braska. This was denied by the plain- 
tiff when upon the witness stand. That 
the note in suit appears on its face to 
have been executed in Wyoming, and 
by its terms is payable there; that the 
maker of the note is a Wyoming corpor- 
ation; and that the plaintiff at the time 
of the making of the loan, and both 
prior and subsequent thereto, resided in 
Cheyenne, Wyo.,—raise a strong pre- 
sumption that the contract was made in 
Wyoming, where the rate of interest 
specified in the note is lawful; and not 
that the parties entered into the contract 
in this state, where the stipulated rate 
of interest is unlawful. And this pre- 
sumption will prevail until overcome by 
clear and satisfactory proof that the 
contract was made here, and that the 
note was signed in Wyoming, and was 
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dated and made payable there, as a de- 
vice for receiving usurious interest. 
Whether the transaction was intended 
as a means to defeat the usury laws of 
this state, is a question of fact to be de- 
termined from the evidence. The trial 
court found that the contract was made 
in Wyoming, and upon a caretul consid- 
eration of the case we are satisfied that 
the evidence fully sustains the finding, 
and that the transaction was dona fide. 
There is evidence in the bill of excep- 
tions tending to show that the agreement 
for the loan was made in Wyoming, and 
thefact that the note wasdelivered and the 
money paid over in this state would not 
alone make the note a Nebraska con- 
tract. It was competent for the parties 
to adopt the laws of Wyoming, provided 
they did so in good faith, and not for 
the purpose of evading the usury laws 
of this state. Brown v. Finance Co., 31 
Fed. Rep. 516; Kilgore v. Dempsey, 25 
Ohio St. 413; Townsend v. Riley, 46 N. 
H. 300; “Miller v. Ti tiffany, 1 Wall. 298. 
In the case last cited the court say: 
‘The general principles in relation to con. 
tracts made in one place to be performed in an- 
other, is well settled. They are to be governed 
by the law of the place of performance, and, if 
the interest allowed by the place ot performance 
is higher than that permitted at the place of 
contract, the parties may stipulate for the 
higher interest without incurring the penalty of 
usury. The converse of this proposition is also 
well settled. If the rate of interest be higher at 
the place of contract than at the place of per- 
formance, the parties may lawfully contract in 
that case also for the higher rate. These rules 
are subject to the qualification that the parties 
act in good faith, and that the form of the trans- 


action is not adopted to disguise the real char- 
acter.” 


The parties having in good faith 
agreed upon a rate of interest which was 
lawful at the place where the agreement 


-was to be performed, the contract is 


valid. 
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DEFENSE THAT SUIT BROUGHT BEFORE 
NOTE MATURED. 


#feld, Clause in mortgage giving lender option, in 
default of payment of interest, to declare 
whole debt due, permitted this. 


It is urged that the suit was prema- 
turely brought. It was commenced 
October 23, 1886, while the principal 
sum, secured by the mortgage, was not 
due by the terms of the note until No- 
vember ‘1st. The mortgage sought to 
be foreclosed contained this provision; 

**And it is hereby further provided that in 
case any installment of principal or any part 
thereof, or any interest moneys or any part 
thereof, hereby secured to be paid, shall remain 
due and unpaid for the space of three days after 
the same shall, by the terms thereof, become 
due and payable, that then, and in that case, 
the whole principal sum hereby secured to be 
paid, together with the interest thereon, shall, 
at the option of the said party of the second part, 
his executors, administrators or assigns, be- 
come due and payable forthwith, anything 
herein or in said note contained to the contrary 
notwithstanding.” 

The evidence shows that four interest 
payments had fallen due, and not a cent 
had been paid upon the note. After 
there had been four defaults of interest 
payments, the plaintiff exercised his 
option to declare the whole debt due, 
by taking possession of the personal 
property under the chattel mortgage, 
which contained a provision similar to 
the stipulation in the real-estate mort- 
$age quoted above. The chattels were 
sold, the proceeds applied upon the 
note, and afterwards this suit was 
brought. The mortgagor being in de- 
fault, the plaintiff, under the stipulations 
in the mortgages, had a right to declare 
the whole debt due, and commence fore- 
closure proceedings. Pope v. Hooper, 6 
Neb. 178; Fletcher v. Dougherty, 13 Neb. 
224, 13 N. W. Rep. 207; Lowenstein v. 
Phelan, 17 Neb. 429, 22 N, W. Rep. 561. 
Before the bringing of this suit the 
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‘plaintiff brought an action of replevin 


against the defendants, and under the 
writ obtained possession of all the 
mortgaged chattels which could be found 
The defendants were thereby as fully 
advised that the plaintiff exercised his 
option to declarethe principal sum due 
as if formal notice of his eiection had 
been given. 


DEFENSE, CHATTEL MORTGAGE SALE VOID 
FOR IRREGULARITY. 


Certain statutory provisions as to publication not hav- 
ing been complied with, the seller under the mort- 
gage, must account for the full value of the 
property, as distinguished from the 
amount realized. 


It is next contended that the chattel 
mortgage sale is void on account of the 
failure to give the statutory notice of the 
time and place of sale, and for that - 
reason the defendants are entitled to a 
credit on the note for the value of the 
chattels taken under the mortgage, in- 
stead of the amount realized at the 
chattel mortgage sale. The first notice 
of the chattel mortgage sale was pub- 
lished in the Sidney Democrat on the zoth 
day of August, which fixed the day of 
sale on the 9th day of September, 1886. 
For some cauuse—probably for the reason 
that less than twenty days intervened 
between the publication and day fixed 
for the sale—the notice was corrected 
in the issue of the paper of the next 
week, by changing the day of sale to 
September 18th, which notice was pub- 
lished for_three successive weeks. On 
the 17th day of September, the same 
notice, with the addition that the sale 
was adjourned to September 3oth, ap- 
peared in the issue of the same’ paper. 
On the 24th day of September—the day 
on which the paper was regularly issued 
—no notice of said sale nor its adjourn- 
ment was published or given. On the 
1st day of October the notice of sale was 
again published in said newspaper, with 
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a notice that the sale was adjourned 
until October zoth. This notice was 
published in each issue of the paper 
prior to October zoth, at which date 
the sale took place. There appears to 
have been good and sufficient-reason for 
the frequent adjournments of the sale. 
When the notice of sale was being given, 
the property, consisting chiefly of cattle 
and wild, unbroken horses, was running 
at large upon the range, and, owing to 
the inability of the mortgagee to collect 
the stock together in time, the sale was 
postponed. But, as already stated, no- 
tice of the postponement of the sale for 
some cause not disclosed by the record, 
was not published each week until the 
day of sale, but was omitted from the 
issue of the paper of September 24th. 
Section 3 of chapter 12, Comp. St., re- 
lating to foreclosure of chattel mort- 
gages, provides that 


“ Notice that such mortgage will be foreclosed 
by a sale of such mortgaged property, or some 
part thereof, shall be given as follows: By ad- 
vettisement published in some newspaper print- 
ed in the county in which such sale is to take 
place, or, in case no newspapers are printed 
therein, by posting up notices in at least five 
public places in said county, two of which shall 
be in the precinct where the mortgaged property 
is to be offered for sale; and such notices shall 
be given at least twenty days prior to the day of 
such sale,” 


Section 4 prescribes what the notice 
shall contain. Section 5 provides that: 


**Such sale may be postponed from time to 
time by inserting ar otice of such postponement, 
as soon as practicable, in the newspaper in 
which the original advertisement was published 
and continuing such publication until the time 
to which such sale is to be had, by posting a no- 
tice of such adjournment in some conspicuous 
place at the place designated in the original no- 
tice posted for such sale to be had.” 


The language of section 5 is clear and 
explicit to the effect that where a chattel 
mortgage sale is adjourned, notice of 
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such postponement, in case a newspaper 
is published in the county where the 
sale is to take place, and the adjourn- 
ment is for sufficient length of time to 
permit, must be published in the paper 
in which the original notice of sale was 
given, and be continued therein in each 
issue of the paper until the day of sale. 
The provisions of the statute relating to 
foreclosure of chattel mortgages are 
mandatory, and must be followed, unless 
waived by the mortgagor. If the mort- 
gagee can disregard the directions of the 
statute by omitting to give notice of the 
postponement.of a sale for one week, he 
can, with equal propriety, omit all notice 
of sale. The mortgagor has an equity 
of redemption in the mortgaged chattels 
and to extinguish the same the mort- 
gagee must comply substantially with 
the requirements of the statute. If he 
fails so to do, and the property is sold 
for less than its value, the mortgagor is 
entitled to have the value of the prop- 
erty applied to the extinguishment of 
the debt; and, if such is greater than 
the mortgage debt, the mortgagee is 
liable to the mortgagor for the differ- 
ence. The plaintiff, not having complied 
with the statute in regard to notice of 
the sale, must account for the full value © 
of the property which came into his pos- 
session. 


Having disposed of this branch of the 
case, the next question presented by the 
record is one of fact, relating to the 
value of the property. The testimony 
bearing upon that issue is conflicting. 
The first witness called by the defend- 
ants was Thomas Kane, the president of 
the company. He placed a value upon 
each chattel, and a careful computation 
of the same shows the aggregate valua- 
tion of the property as estimated by this 
witness to be over $34,000. No other 
witness called by the defendants at- 





414 THE BANKING 
tempted to place a valuation upon the 
property as a whole, nor upon each item 
separately. Several of the defendants’ 
witnesses testified as to the value of par- 
ticular chattels, but an examination of 
their testimony shows that their esti- 
mates almost invariably are from one- 
third to one-half lower than the valua- 
tions placed upon the same property by 
the witness Kane. The plaintiff called 
as witnesses, Thomas H. Hicks, George 
Lang, Frank Ottoway and James J. 
Kelly, who appear to have been familiar 
with the property in the fall of 1886, and 
acquainted with its value at that time. 
Each of these witnesses fixed a value 
upon the different chattels. The aggre- 
gate valuation of the entire property, as 
appears from the testimony of these wit- 
nesses, ranges from $11,250 to $11,950, 
which differs but little from the amount 
the property brought at the chattel 
mortgage sale. There was realized at 
the sale in October, 1886, $10,607.60, 
and there was property subsequently 
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sold amounting to $447.75. By giving the 
defendant company credit on the note 
for the highest valuation placed on the 
chattels by any witness for the plaintiff, 
and computing interest on the note ac- 
cording to the terms thereof, it makes 
the balance due the plaintiff at the date 
of the rendition of the decree a little 
more than the amount found by the 
decree. The conflict in the testimony 
as to the value of the personality was 
settled by the trial court in favor of the 
plaintiff, which we cannot set aside 
without overruling precedents to the 
effect that the finding of a district court 
will not be disturbed unless clearly 
against the weight of the evidence. 
Counsel for appellants finally insist 
that the decree must be reversed be- 


cause the court below refused to grant 
their motion for a continuance of the 
cause. This objection cannot be con- 
sidered by us for the reason no exception 
was taken in the district court to the 
ruling on the motion. The. decree is 
affirmed. The other judges concur. 
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ABSTRACTS AND NOTES OF CASES. 


irregular indorsements. 


CONNECTICUT. 


What is the contract liability of a stranger (i. 
e. ‘neither maker nor payee) who indorses a note 
in blank previous to delivery to the payee, or 
above the indorsement of the latter? Will testi- 
mony outside the legal implication from the 


writing itself, be admitted to explain the con-' 


tract and lessen the liability? These are ques- 
tions which have vexed the courts in nearly 
every state in the Union, and have led to con- 
trary and conflicting decisions. They are ques- 
tions which every banker should be informed 
upon, as he frequently discounts paper with 
added names as security, so placed as to con- 
stitute irregular indorsements. 

The bankers of Connecticut have recently 
been favored with an elaborate decision by the 
supreme court of errors upon the point, in 
SPENCER v. ALLERTON, decided April 21, 1891. 
The dispute involved the lability of a stranger, 
who indorsed a note in blank before delivery to 
the payee. Before the enactment of a recent 
Statute in that state, he would have been held 
a guarantor, and liable to pay the note if, on 
the use of due diligence, it was not collected of 
the maker. Furthermore, such a contract, being 
anomalous, and not the ordinary indorsement 
recognized by the law merchant, it would have 
been held to possess none of its sanctity, but, 
on the contrary, open to explanation by testi- 
mony outside the writing, and thus, perhaps, a 
state of affairs be shown under which the guar- 
antor would not be held. But in the year 1884, 
the legislature of Connecticut passed the follow- 
ing act; 

“The blank indorsement of a negotiable or a non- 
negotiable note, by a person who is neither its maker 
nor its payee, before or after the indorsement of such 
note by the payee, shall import the contract of an or- 
dinary indorsement of negotiable paper as between 


such indorser and the payee or subsequent holder of 
such paper.” Gen. St. § 1860. 


This statute, in the language of the court, 
‘“*was doubtless intended to deliver our law 
from its anomalous position, and bring it into 


va 


harmony with the law-merchant as it is inter 
preted in the great commercial centers of our 
country with which we are connected in busi- 
ness transactions involving the daily exchange 
of notes, bills and all manner of negotiable se- 
curities,” 

The case in dispute is the first arising under 
the statute. By their enactment, the court holds, 
the legislature abrogated the existing law, and 
made the party signing, (formerly held a guar- 
antor) an indorser, precisely in the order he 
stands upon the note, As an indorser, he is 
entitled todemand and notice; and his obliga- 
tion is the full contract which the commercial 
law implies for that relation, Furthermore, the 
contract of indorsement, which is regular, is 
not (except in exceptional cases between orig- 
inal parties) open to change or variation by out- 
side testimony, as was formerly allowed in the 
case of guarantor, which was an anomalous 
contract. In the case at bar, the signature was 
before delivery to and indorsement of the payee, 
Under the statute (demand and notice being 
given) the signer is held liable to the payee and 
subsequent holder, as an indorser, precisely ‘in 
the order his name appears upon the note ; and 
parol evidence is excluded to vary the import of 
the contract. The court says: 


“We see no sufficient. reason why, under the stat- 
ute, the defendant must not be held as an erdinary in- 
dorser of negotiable paper. As the law now ‘stands, if 
aparty intends to contract only as second indorser, 
he should see to it that the location of his name ac- 
cords with such intention. If he intends to contract as 
guarantor or to make any different contract from that 
of an ordinary indorser, he should write it out above 
his signature.” 

Connecticut bankers will gather from this de- 
cision, explanatory of the statute of 1884, 

1. That a party indorsing in blank before de- 
livery to and signature by the payee (bank) to 
give the maker credit on discount, is now liable 
as an indorser; where before he was regarded as 
a guarantor. To hold him, therefore, demand 
and notice must be given, as in the case of an 
ordinary indorser. 


2. Care must be taken that the signature of 
the payee follows that of the blank indorser, and 
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is not written preceding it; for under the stat- 
ute, the party is held an indorser as he stands, 
and parol explanatory evidence is not admitted 
to vary the implied contract. If the indorser 


appears on the note below the payee’s signa- 
ture, the contract implied is not one of liability 
to the payee, but only to subsequent parties, 
and the security of his name would, in such 
case, be lost, 


—— —- 0 ——- 


Fraudulent Negotiation of Principal's 
Note. 


NEBRASKA, 


In a recent decision, FAULKNER v. WHITE, 
Oct. 14, 1891, the Nebraska supreme court decide 
a case, of interest to discounters and purchas- 
ersof negotiable paper. It relates to the meas- 
ure of recovery by an innocent purchaser be- 
fore maturity, of a note fraudulently negotiated 
and sold by the agent of a prior indorser, where 
the latter is sued. Ordinarily, of course, the 
face of the note and interest is the measure of 
recovery. But in cases of fraud, different prin- 


ciples apply. The case before the court is stated 
thus: 


A promissory note made by R., in favor of F., was 
secured by a mortgage on realestate. About the time 
the note became due the payee indorsed it in blank, 
and delivered it to one S. to effect a trade, with a 
third party. S. did not effect the trade, but disposed 
of the note for his own benefit to one W., for goods, 
for about two-thirds of its face value. Afterwards 
the maker and payee of the note entered intoan agree- 
ment by which it was paid in full, and the mortgage 
discharged. Afterwards W., the purchaser of the 


note from S., and who had possession of the same, 
brought an action thereon against F. as indorser. 


The court holds that as the indorser, F., had 
clothed his agent, S., with apparent authority to 
dispose of the note, he was bound by the action 
ot S.; but as the agent fraudulently converted 
and disposed of the note, the same rule would be 
applied respecting recovery as when the instru- 
ment was originally obtained by fraud from the 
party liable, viz., the innocent purchaser will be 
protected only to the extent of the consideration 
paid by him. Recovery was, therefore, decreed 
for the amount paid, with interest thereon ; and 
the judgment of the district court of Colfax 
county for the full face of the note was modified. 

—_o——__ 
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Defense to Accommodation Paper. 


PENNSYLVANIA, 


A recent Pennsylvania case illustrates a de- 
termined, but unsuccessful, effort of an accom- 
modation maker to escape liability upon certain 
notes discounted and held by a national bank, 
MIFFLIN CouNTY NATIONAL BANK v. THOMPSON, 
Oct, 5, 1891. 

The notes in controversy were made by one 
Thompson, for the accommodation of his 
brother and employer, the latter indorsing them 
as payee, and discounting them at the bank. 
The bank brought suit against Thompson on 
the notes, 

In defense, Thompson asked a _ reforma- 
tion of the notes, alleging that when he began 
to give notes for his brother’s accommodation, 
of which the notes in suit were part, the bank’s 
cashier took the notes merely because the bank 
had loaned the brother accommodated more 
than was lawful under the national banking 
law, and wanted other names on the paper, so 
that the fact would not be discovered by the 
bank examiner ; that the cashier agreed that 
the notes given by Thompson should be without 
liability to him, and that he would transfer to 
him certain stocks and bonds of his brother to 
protect him ; and that he presented a letter of 
his brother to the cashier, directing this to be 
done, which the cashier said was satisfactory. 

All the above was flatly contradicted by the 
bank’s cashier under oath; and the trial court 
refused to submit the case to the jury, and di- 
rected a verdict for the bank. 

Thompson, the maker of the notes, appealed 
to the supreme court, contending there were 
corroborative facts and circumstances in the 
case to fortify his position, which were more 
than equivalent to a second witness on his be- 
half, and that the result should have been sub- 
mitted to the jury. 

These facts were that he, Thompson, was a 
man of no pecuniary responsibility, and his 
notes were worthless; that the notes were 
charged up to his brother, and he received no 
notice that they were due, and was not consulted 
as to what disposition should be made of them; 
that, at the time of the alleged agreement be- 
tween Thompson and the cashier, the brother 
had borrowed $12,000 from the bank in excess 
of the national banking law; that at the time 
of said agreement the brother had stocks and 
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bonds deposited with the bank ; that Thompson 
signed no notes before the alleged agreement; 
that it was uncontradicted that the cashier, after 
the brother’s failure, told the maker, Thompson, 
that there were not enough collaterals to cover 
the notes; and that, though the brother was sane 
for years after his failure, the bank did not sue 
the maker on the notes until after he became 
insane. 

The supreme court declares the facts and cir- 
cumstances so relied on by Thompson, the 
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maker, as the equivalent of another witness, 
are clearly insufficient for that purpose, they 
being quite as consistent with the bank’s theory 
as with his own. The maker’s testimony, and 
the cashier’s to the contrary, presented a case 
of oath against oath, and the persuasive evi- 
dence of the notes was in favor of the bank, In 
such circumstances there was no equitable 
ground on which to reform the notes, as con- 
tended by the maker, and the judgment declar- 
ing him liable thereon was upheld. 


WHEELER. 


(Biographical Series, No. 19.) 


AJOR JEROME BYRON WHEE- 
LER, a prominent and successful 
American business man, capitalist and 
banker, was born in Troy, New York, 
September 3rd, 1841. He is the son of 
good old New England stock. His 
father and mother were both natives of 
Massachusetts, and descendants of the 
earliest settlers of New England. On 
the male side he springs from the Eng- 
lish family of Wheeler, which is of Nor- 
man origin and is now represented in 
the Baronetage of England by Colonel 
Sir Trevor Wheeler, the eleventh baro- 
net, whose patent dates back to 1660, in 
which year the title was conferred by 
Charles II. On the female side, Major 
Wheeler, through his mother, who was 
a second cousin of Ralph Waldo Emer- 
son, traces his ancestry back through 


Ralph Emerson to Thomas Emerson, 
who, in 1606, had a grant of Bradbury, 
County Durham, where he built a 
market-cross on which was cut the Em- 
erson crest—a lion rampant holding a 
battle-axe. In Major J. B. Wheeler, the 
subject of this sketch, ‘‘ the resistless 
energy in the face of all oppression, 
combined with intellectual grasp” is as 
predominant a trait as it ever was in 
any of his Norman ancestors. In his 
boyhood he attended the public schools 
of Waterford, Saratoga county, whither 
his parents had removed in his early 
youth. At the age of fifteen he took a 
clerical position, but a year later gave it 
up to apply himself to mechanical pur- 
suits, in which he remained engaged 
until September 3d, 1862, when he pa- 
triotically celebrated his twenty-first 
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birthday by enlisting as a private soldier 
in the Sixth New York Cavalry, United 
States Volunteers, which was then being 
recruited in his native city. After a 
few months in camp of instruction at 
Staten Island, this regiment was ordered 
to Washington and proceeded thence to 
Cloud Mills, Virginia, where it was 
mounted. From that time forward until 
the close of the Civil War, the regiment 
remained at the front, participating in 
the Peninsular campaign, and all the 
battles of the Potomac, fighting with 
Sheridan in the Valley, and taking part 
in the last battle of the rebellion at Ap- 
pomatox Court House. The young sol- 
dier had been but a short time in service 
when he was commissioned second lieu- 
tenant and assigned to the staff of the 
colonel of the regiment, Thomas C, 
Devin, a gallant and efficient officer, 
with whom he remained through the 
latter’s successive promotions to the 
command of brigade and division, until 
the close of the war, being finally mus- 
tered out in September, 1865, with the 
rank of Brevet Major United States Vol- 
unteers. Major Wheeler’s war record is 
one of which he may well be proud. 
His military career began with his entry 
upon manhood, and the earnest and 
brave manner in which he accepted and 
discharged the grave and responsible 
duties which fell to him in the field de- 
serve more than passing mention, both 
for the honor which attaches to duty well 
performed, and as indicative of his char- 
acter and abilities before he entered the 
arena of business. Of him, General 
Wesley Merrick, U. S. A., said;—‘‘One 
of the youngest officers of the regiment, 
he was at the same time one of the most 
distinguished. * * *. I know of no 
important engagement in which the 
regiment took part (and it was in all the 
battles of the Army of the Potomac or 
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the Shenandoah Valley) in which he did 
not bear a conspicuous part as a staff 
officer.” General Devin repeatedly 
mentioned him in his reports as having 
distinguished himself on the field of 
battle and in that which detailed the 
arduous operations of the Second Brig- 
ade, First Cavalry Division, from May 
26th to July 2d, 1864, says: ‘‘Lieuten- 
ant Jerome B. Wheeler, assistant quar- 
termaster of the brigade, has, as usual, 
rendered valuable services, not only to 
the comraand, but to the whole divis- 
ion, and I would again urge upon su- 
perior authority the claims of this ener- 
getic and efficient officer,” ‘During his 
service in the brigade and division staff 
he was always at the front,” writes Col, 
W. L. Heermance, ‘‘ even when his du- 


ties did not call him to the post of dan- 


ger; and his zeal and good judgment 
was second to none of those with whom 
he served.” The -records of the army 
show that he was frequently referred to 
in a special manner for valuable services, 
at a time when officers were not thus 
lightly mentioned. 

Upon being mustered out of the army, 
Major Wheeler returned to Troy and 
took a responsible clerical position, 
which he held for nearly a year, when 
he removed to New York City and en- 
tered the employ of his former comrade 
in arms, Major John F. Barkley, then a 
dealer in grain. In February, 1869, he 
resigned this position to accept a highly 
flattering offer made him by the firm of 
Holt & Co., extensive dealers in flour, 
in whose employ he continued until 
February rst, 1878, when he became a 
member of the firm, fully justifying the 
prediction of General Devin and other 
friends acquainted with his sterling 
business qualities. The death of his 
brother-in-law, Mr. R. B. Valentine, of © 
the firm of R. H. Macy & Company, of 
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New York City, occurring early in 
1879, occasioned the withdrawal of 
Major Wheeler from the firm of Holt & 
Co., he having been appointed executor 
of Mr. Valentine’s estate. By an ar- 
rangement with Mr. C. B. Webster, the 
surviving partner of R. H. Macy & Co., 
Mr. Wheeler entered the firm as partner 
April rst, 1879. The house of R. H. 
Macy & Company is one of the largest 
retail houses in existence; it has no rival 
in America, and probably but one in the 
world—the famous Bon Marche of Paris. 
Here Mr. Wheeler fonnd a wide field 
for the exercise of his wonderful organ- 
izing and administrative abilities, and 
the already vast business increased, 
with a steady, prosperous growth. In 
the fall of 1882 he made a trip to Col- 
orado, and more out of friendship than 
expectant profit, purchased from a needy 
friend a controlling interest in two 
mines. These and subsequent mining 
ventures proving highly satisfactory, 
Major Wheeler, on January 1st, 1888, 
retired from the house of R. H. Macy & 
Company, and withdrawing wholly 
from mercantile pursuits, has since de- 
voted his entire attention to his Colorado 
interests. In 1883 Major Wheeler pur- 
chased the Aspen smelter and interested 
his former partner, Mr. Webster, and 
Mr. Robert S. Holt, in the enterprise. 
Each of the three subscribed fifty thou- 
sand dollars, and in 1885 the Aspen 
Mining and Smelting Company was or- 
ganized with Major Wheeler as Presi- 
dent. Major Wheeler owns a five-eighths 
interest in the Aspen Mining and Smelt- 
ing Company and about one-fourth of 
the famous Aspen Mine, which during 
' the year 1891 has thus far paid $525,000 
in dividends. 

To further his plans and enhance the 
value of his interests at Aspen, Major 
Wheeler associated himself with a num- 
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ber of capitalists and built the Colorado 
Midland Railroad. He also organized 
the Grand River Coal and Coke Com- 
pany, and as its president and a large 
stockholder developed the mines to their 
present producing capacity of two thou- 
sand tons daily of coking, domestic and 
steam coal. The company has now in 
operation two hundred and fifty Welsh 
Dray coke ovens, which are producing 
coke equal in quality to any manufac- 
tured in the United States, and second 
in quality only to the famous Cardiff 
coke of Wales. In the fall of 1883 Maj. 
Wheeler organized a bank in Aspen, 
under the firm name of J. B. Wheeler 
& Company. This institution has steadily 
increased in prosperity, -and has the 
confidence of the entire business com- 
munity and also of the older banks of 
the state. In May, 1889, Major Wheeler 
opened a second bank at Manitou; and 
in July following he established a third 
bank at Colorado City. 

The Aspen Mountain Tramway, two 
miles in length, also owned by him, and 
extending to valuable mining proper- 
ties, will prove an important factor in 
the permanent development of the lo- 
calitv. Another valuable property in 
which he is largely interested and presi- 
dent of is the Enterprise Mining Com- 
pany, of which Colonel W. E. Newberry, 
son of Professor Newberry, of Colum- 
bia College, New York, is superintend- 
ent, 

It is commonly said, and with truth, 
that ‘‘ Wheeler made Aspen.” His keen 
judgment saw at once the possibilities 
of the place and his energy and busi- 
ness tact supplied the means for devel- 
opment. To him largely is due the in- 
troduction of the locomotive, and follow- 
ing in its wake came ‘‘the rivulet of 
commercial prosperity, which is now a 
widening river.” The wealth derived 
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from his mining properties has been in- 
vested in local development and im- 
provements, thus contributing to the 
general welfare and aiding in the ad- 
vancement of the state. The Wheeler 
opera house at Aspen, a marvel ot artis- 
tic adornment and beauty; the Wheeler 
Block, the location of the Wheeler Bank 
at Manitou, built of Colorado red sand- 
stone; the splendid structure known 
as the Hotel Jerome, at Aspen, one of 
the most complete in the state—all cost- 
ing hundreds of thousands of dollars— 
are lasting monuments to his energy, 
thrift and public spirit. At Manitou, 
under the shadow of Pike’s Peak, he 
has also invested largely and built 
‘* Windermere,” his beautiful country 
seat. Notwithstanding the remarkable 
success which has attended his enter- 
prises, and the large wealth accruing 
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from them, Major Wheeler remains 
distinguished for the same traits 
which have always characterized him. 
He is a splendid specimen of the 
best type of the American business man, 
unpretending, well-bred and educated, 
and possessed.of that remarkable adapt- 
ability of character which enables him 
to find delight for one side of his na- 
ture in heroically fighting the battles of 
his country or in wrestling with the 
forces of nature, and for the other, in 
the peaceful enjoyments of domestic 
life. In 1870 Major Wheeler married 
Miss Harriet Macy Valentine, a native 
of Nantucket, Mass. Their home is in 
New York City, but with their surviving 
children, Elsie and Marian, they spend 
a portion of each year at their lovely 
summer residence, ‘‘ Windermere.” 
J. R. 
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Usury by Private and State Banks in 
New York. 


Burritt & HENDERSON, BANKERS, t 
WEEpsporT, N. Y., Dec. 9, 1891. 
Editor Banking Law /ournal: 

Dear Sir:—Will you kindly answer me 
through your valuable JouRNAL the following 
question: ‘* Does the same law apply to private 
banks and state banks, regarding usury, as 
does to national banks?’ I have always been 
guided in this matter by the Session Laws of 
*82, chapter 409, page 607, sections 68 and 69. 
If there is any law on this later than above, 
will you kindly advise me. 

C, M. HENDERSON, 
Cashier. 


Answer.—The private and state banks 
are on an equality with the national 
banks respecting usury, and the penalty 
therefor, in the state of New York. The 
statute of 1882 (chapter 409) which re- 
vised the statutes of the state relating 
to banks, banking and trust companies, 
contains the following provisions: 


§68. Every banking association organized and doing 
business under and by virtue of the laws of this state, 
and every private gnd :ndividual banker or bankers 
doing business in this state, are hereby authorized to 
take, receive, reserve and charge on every loan or 
discount made, or upon any note, bill of exchange or 
other evidence of debt, interest at the rate of 6 per 
cent. per annum;and such interest may be taken in ad- 
vance, reckoning the days for which the note, bill or 
other evidence of debt has to run. The knowingly 
taking, receiving, reserving or charging a rate of in- 
terest greater than aforesaid shall be held and ad- 
judged a forfeiture of the entire interest which the 
note, bill or other evidence of debt carries with it, or 
which has been agreed to be paid thereon; and 
im case agreater rate of interest has been paid, 
the person or persons paying the same, or their 
legal representatives may recover back twice the 
amount of the interest thus paid, from the 
association or private or individual banker, 
taking or receiving the same; provided that such action 
is commenced within two years from the time the 


names and 


are published unless special request is made to the contrary. 


said excess of interest is taken. But the purchase, 
discount or sale of a dona fide bill of exchange, note 
or other evidence of debt, payable at another place 
than the place of such purchase, discount or sale, at 
not more than the current rate of exchange for sight 
drafts, or a reasonable charge for collecting the same, 
in addition to the interest, shall not be considered as 
taking or receiving a greater rate of interest than 6 
per centum per annum. 

§69. It is hereby declared that the true intent and 
meaning of the last preceding section is to place and 
continue the private and individual bankers and 
banking associations organized and doing business as 
aforesaid, on an equality, in the particulars, in said 
section referred to, with national banks organized 
under the act of congress, entitled “ An act to provide 
a national currency, secured by pledge of United 
States bonds, and to provide for the circulation and 
redemption thereof,” approved June third, eighteen 
hundred and sixty-four. 


The parent of this statute was the law 


of 1870, (chap. 163). The usury law of 
the state declared that all securities on 
which was reserved a greater rate of in- 
terest than (at that time) 7 per cent., 
should be void. But a national bank 
within the state could commit usury, 
without subjection to the state usury 
penalty. As we saw in our last number 
in considering the law of Texas, the 
state usury laws, in their penalties, have 
no application to national banks. The 
penalty prescribed by the national 
bank act is exclusive. That penalty, 
every banker knows, is a forfeiture 
of the interest only, leaving the princi- 
pal intact; or a loss of double the inter- 
est at suit of the borrower within two 
years. Hence, in a spirit of fairness, 
and that the national banks should have 
no advantage in this respect over those 
of the state, the law of 1870 was enact- 


‘ed, substantially as it now appears 
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in the sections quoted, except that the 
original provision only extended to 
‘fevery banking association organized 
and doing business” under the general 
bank act of 1838. 

Whether this act, so far as the state 
banks were concerned, repealed the 
usury law of the state making void 
the entire security in case of usury, and 
substituted the penalty of forfeiture of 
interest only, came up for determination 
in Farmers’ National Bank of Fayetteville 
v. Hale, 15 Abb. Pr. N. S, 276, decided 

_in the year 1874. A state bank received 

usury On the discount of a note. Ina 
suit to enforce it, the question before 
the court was: 


Did the usury render the note absolutely void in the 
hands of the bank, or did it merely work a forfeiture 
of the entire interest which the note carried with it? 


The court held that under the statute 
of 1870, forfeiture of the interest was 
the only penalty, and the act was de- 
clared to repeal the general usury law 


of the state in its application to state 
banks. 


In 1880, by chapter 567 of the laws of 
that year, the act of 1870, applying only 
to state banks, was amended so as to 
embrace ‘‘every private or individual 
banker or bankers doing business within 
this state.” 

The law still remains, as incorporated 
in the statute of 1882 and set forth 
above. Under its provisions the general 
usury penalty of forfeiture of the entire 
instrument, has no application to state, 
private or individual bankers doing busi- 
ness in New York, any more than to 
national banks. The penalty for usury 
to which they are subject is set forth in 
the statute quoted. 


Who are Private Bankers. 
From the foregoing, we have seen, 
there are two distinct penalties for usury 
in New York state, The original pen- 
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alty, providing a forfeiture and avoid- 
ance of the entire instrument (as well as 
a criminal penalty); and the modified 
penalty, for state, private or individual 
bankers, placing them on an equality 
with national banks,and making the only 
result of usury, forfeiture of the interest, 
or a subjection to loss of twice the in- 
terest at the suit of the borrower. But 
who are private bankers that will come 
within the benefits of this modifying 
provision, and who the lenders that wiil 
not be judicially deemed private bank- 
ers, and consequently left out in the 
cold and subject, if they take usury, to 
the harsh penalty of loss of principal 
and interest, with the possibility of guing 
to jail thrown into the bargain? 

In 1886, the case of Perkins v. Smith, 
41 Hun. 47 arose. Erickson, Jennings 
& Co. were a private firm, engaged as 
partners in the business of banking at 
Rochester, but they were not organized 
or doing business under any statute of 
the state. In addition to legal interest 
on the discount of notes made payable in 
New York, they took one-fourth of one 
per cent. of the face, calling it exchange. 
Irrespective of the statute cited (which 
provides that a reasonable charge made 
for collecting a discounted note, payable 
at another place, in addition to the inter- 
est, shall not be usury) the amount re- 
served would have stamped the transac- 
tion usurious. The defendant pleaded 
usury and the question was, whether the 
discounting firm were private bankers 
within the meaning of the act. If they 
were, their act was authorized. Other- 
wise, the cold and cheerless provisions of 
the general usury law stared them in the 
face. The language of the act containing 
the modifying provisions respecting 
usury embraced ‘‘ every private or indi- 
vidual banker or bankers doing business 
in this state,” The contention was that 
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the words ‘“‘ private or individual bank- 
ers” were used synonymously, to desig- 
nate those non-incorporated individual 
bankers who were subject to the inspec- 
tion and supervision of the banking de- 
partment, and did not embrace banking 
firms not so subject. This contention 
was overruled by the court, who held 
that private banking firms, although not 
subject to supervision, were nevertheless 
included in the act; and therefore, no 
usury against the firm was made out. 

In Spaulding v. Kelly, 43 Hun, 301, 
the defense of usury was made against 
the firm of Witmer Brothers, who car- 
ried on a business as private bankers, 
bill or note brokers, and money lenders. 
They had no corporate existence or or- 
ganization as a bank, but their business 
was done and accounts kept in the or- 
dinary mode pursued by banks. The 
court held they were private bankers 
within the law of 1882, and the defense 
of usury was not available against the 
principal secured by notes discounted 
by them. 

The line is yet to be closely drawn 
between the discovnter or lender who 
will be held a private banker, and the 
one who will not, so that the former 
may avail himself of the law of 1882 
respecting usury, while the latter must 
suffer the more extreme penalty outside 
of that act. 


Discount of Re-Issued Paper. 


Forney, Texas, Dec. 19, 1891. 


Editor Banking Law Journal: 

Dear Sir:—In the ‘‘ Discount of Re-issued 
Paper,” in the current number of the JouRNAL, 
the conclusion is arrived at, that D loses his 
security because he took the note subject to no- 
tice; that the note being payable ‘‘ on or before” 
should have put him on hisguard. This brings 
up the question as to whether the note was ne- 
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gotiable or not. If the note was negotiable, 
then your conclusions are wrong, and D would 
stand in the same position that is claimed for 
the banks on paper made payable on a certain 
date without the words ‘‘on or before.” Daniel 
on Negotiable Instruments, vol. 1, page 47. 
says: 

“The legal rights of the holder are clear and certain. 
The note 1s due at a time fixed, and is not due before.” 

He is speaking of notes made payable ‘‘ on 
or before,” He says further: 

“True, the maker may pay sooner if he shall choose 
but this option, if exercised, would be a payment in 
advance of his iegal liability to pay and nothing 
more.” 

Now, if the holder's right to hold until the 
date named is granted, then how can it be ac- 
cepted that the payor has a right to pay at any 
time he may elect? The holder of such paper 
can collect interest until the time mentioned for 
maturity. It is granted, by implication, that if 
the note had been made without the words “‘ on 
or before,” D would have been able to hold all 
the parties, but if the addition of the words ‘‘on 
or before” does not change the holder’s right 
in one case, it cannot in any other. If the note 
under consideration was non-negotiable in A, B 
or C’s hands three months after it was given, 
then such paper would be non-negotiable at any 
time after its date under same circumstances. 

Yours truly, 
G. W. Voters. 


Answer.—The decisions are practically 
unanimous that a note payable ‘‘on or 
before” a given date, is negotiable. See 
the cases on the subject collected in the 
BankinG Law JourNAaL of June 1, at 
page 378; and the Massachusetts decis- 
ions to the contrary, there cited, are 
abrogated by a statute of that state, re- 
ferred to in the following JourNAL, June 
15. The negotiable requisite of certainty 
in the time of payment, is not deemed 
violated by a clause of this character. 

But, the hote being negotiable, are 
we wrong in the statement, borrowed 
from the supreme court of Michigan, 
that D is not an innocent holder, i. e., 
one without notice? The case was this: 


A, B & C executed a joint negotiable note payable 
“on or before” one year from date. Before the ex- 
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’ piration of the year the note was transferred by the 
payee, for value, t@ C. one of the joint makers, and by 
C indcrsed for value to D. - When the note reached C, 
it was held extinguished, and he unable to revive it 
as a joint obligation by indorsement to D; and D, al- 
though taking before expiration of the year, was held 
not an innocent holder, but chargeable with notice of 
its extinguishment; in consequence of which he could 
not recover upon it as the joint obligation of A, B & C. 


In discussing this decision, D’s posi- 
tion was contrasted with that of a bank 
who discounts, for a maker, befure ma- 
turity, indorsed paper. The law in such 
cases was cited thus: 


The cases hold that there is nothing in the fact that 
an acceptor or maker of an indorsed note has it in his 
possession and offers it for discount before maturity, 
to give notice to a purchaser of its payment or extin- 
guishment. Their doctrine is that one who discounts 
such a note for the maker before it is due according 
to its tenor is an innocent holder for value, and is en- 
titled to recover against any of the parties to it. 


And the proposition was put: 


If, then, a bank can enforce a note taken from the 
maker before maturity, against subsequent accom- 
modation indorsers, or perchance against joint makers 
for accommodation, without being met by the de- 
fense of extinguishment, or charged with notice of 
that fact, why cannot the purchaser in the present 
ease, who purchased before the end of the year which 
the note was torun, avail himself of the announced 
doctrine, as bona fide purchaser without notice ? 


To this it was answered, explanatory 
of the decision of the Michigan court : 


In ‘answer to such an argument, the Michigan court, 
it will be observed, holds that D, unlike the discount- 
ing bank, does not occupy the position of an innocent 
holder. In the case of the bank, the paper is taken 
before maturity. But the paper purchased by D was 
payable “on or before” a year from date, at the op- 
tion of the makers. That option was exercised and 
the note was matured, when taken up bv C; and it 
Was then extinguished. Thereafter, when transferred 
to D. it was past maturity, even though C’s right to 
contribution from A and 8 did not ripen until the 
ehd of the year—and the indorsement itself was suffi- 
eient notice to D of all these facts. He was therefore 
a purchaser, with knowledge, of extinguished paper, 
and could not recover. 


The contention of our correspondent 
is that no distinction, so far as the pur- 
chaser’s rights are concerned, should be 
made between a note payable ‘‘on or 
before” a year from date, and one pay- 
able a year from date; that in both 
cases, the note is due at the end of the 
year, not before; and that, therefore, in 
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both cases, the purchaser or discounter, 
who acquires before the expiration of 
the year, although taking from a joint 
maker, takes before maturity, and under 
the rule above cited, is not chargeable 
with notice of its payment or extinguish- 
ment. Applying this to D, he took be- 
fore maturity and was, therefore, no 
more chargeable with notice because 
the note was payable ‘‘on or before” 
than would bea discounting bank who 
took from a joint maker, during the 
year, a note payable one year from date, 
without any optional clause of prior pay- 
ment. This contention is based on the 
following: 

1. The language of Mr. Daniel who, in laying dc wn 
the proposition that notes payable “on or before’ do 
not violate the element of certainty in time of pay- 
ment, requisite to negotiability, says: * The legal 
rights of the holder are clear and certain. Ihe note is 
due at a time fixed, and is not due befcre. True, the 
maker may pay sooner if he shall choose, but this 
option, if exercised, would be a payment in advance 
of the legal liability to pay, and nothing more.” 

2. Our correspondent’s deduction from this language 
that “if the holder’s right to hold until the day named 
is granted, then how can it be accepted that the payor 
has a right to pay at any time he may elect?” 

3. His further deduction that “the holder of such 


paper can collect interest until the time mentioned 
for maturity.” 


The brief answer to this is, that the 
language quoted from Daniel does not 
authorize the deduction that the holder 
“*has a right to hold urtil the day 
named ” ¢. ¢. expiration of the year, nor 
the assumption that the payor has no 
‘* right to pay at any time he may elect.” 
On the contrary, it is expressly stated 
that ‘‘ the maker may pay sooner if he 
shall choose;” and this option in the 
maker is established by all the decisions. 
The holder cannot enforce until expira- 
tion. But the maker has the option to 
pay at any time during the year. The 
language cited from Daniel is a quota- 
tion of the words of Judge Cooley of 
the Supreme Court of Michigan in 
Mattison v. Marks, 31 Mich. 421. The 
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point at issue was whether the note was 
negotiable, and in holding yes, he says: 


“It seems to us that this note is payable at a time 
certain. It is payable certainly, and at all events, on 
a day particularly named ; and at that time, and not 
before, payment might be enforced against the maker. 
It is impossible to say that this paper makes the pay- 
ment subject to any contingency, or puts it upon any 
condition. The legal rights of the holder are clear 
and certain: the note is due at a time fixed and it is 
not due before. True, the maker may pay sooner if 
he shall choose, but this option, if exercised, would be 
a payment in advance of the legal liabilty to pay, and 
nothing more.” . 


Granted (and it is established bevond 
question by legal decisions) that a note 
payable ‘‘on or before” a given date 
compels the holder to wait until the date 
named, but gives the maker the option 
to pay before that time, why does not 
the exercise by the maker, of the option 
of prior payment, change the due date 
of the instrument from that originally 
fixed to an earlier date? It certainly 
does. Take the analogy of option 
clauses in mortgages. In default of pay- 
ment of any instalment of interest, the 
holder is sometimes given the option to 
declare the whole debtdue. The option 
exercised, the original due date is 
changed, and the holder's suit for the 
principal before the expiration of the 
original due date, is sanctioned by the 
courts. Equally, the exercise by the 
maker of his option to pay the note be- 
fore the time originally fixed, makes the 
time when that act is done, the date of 
payment and extinguishment. 

Re-issue thereafter, is the issue of a 
matured and over due instrument, and 
carries notice to subsequent purchasers, 
the same as an ordinary note payable 
one year from date, and re-issued at 
the end of the year. 

It follows, therefore, as stated in the 
previous Journal, that when the note 
came into the hands of the joint maker 
C, and was subsequently negotiated by 
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him, it wasa re-issue after maturity, and 
carried notice on its face of that fact. 

Our correspondent makes the further 
statement that the holder of a note pay- 
able ‘‘ on or before ” one year from date, 
can collect interest until the time men- 
tioned for maturity, even though the 
maker exercises his option of making 
earlier payment. 

Even it this was so, it would not af- 
fect the question before us Emanation 
from a joint maker’s hands before the 
original due date would equally carry 
notice of taking up and re-issue. But, 
the question whether the holder would 
have this right is worthy of considera- 
tion. The majority of decisions con- 
struing notes payable ‘‘on or before” 
have dealt with the question of negotia- 
bility. We will look into this question 
in the next JOURNAL. 


—_——9——— 


Collecting Bank's Duty as to Protest. 


WEsTFIELD, INb., Dec. 11, 1891. 
Editor Banking Law Journal: 


Dear Sir:—A note bearing on its face the 
statement, ‘‘ The drawers and indorsers sever- 
ally waive presentment for payment, protest and 
netice of non-payment of this note,” is received 
for collection by a bank. It has been indorsed 
both for value and collection. Does the collect- 
ing bank incur any liability by not protesting 
it in the absence of any instruction from 
owner? Would there be liability in not protest- 
ing if INSTRUCTED to do so by owner? 

A SUBSCRIBER. 


Answer.—We do not see any duty to 
the owner requiring protest of such a 
note in the absence of instructions. As a 
step to hold the indorsers, it is useless, 
because they have waived, and- are 
liable without it. As a convenient 
means of proving dishonor, it is also 
useless, because the parties, by their 
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contract, have waived presentment, and 
proof of that is unnecessary. In the ab- 
sence of instructions, therefore, the col- 
lecting bank is under no duty to protest 
the note. 

Should the owner instruct protest, it 
would be the collector’s duty to obey. 
_ ** Would there be liability in not pro- 
testing if instructed to do so by the 
owner?” There would be liability, if 
. any damage resulted; but how could 
the owner show any damage? 


—_ O ———_ ° 


CORRESPONDENCE. 


The Advantage of Frequent Examin- 
ations. 


Editor Banking Law Fournal: 
Dear Sir:— 


After reading your November 15 number, I 
am induced to make a few remarks upon the 
same subject that John H. Leathers refers to, 
viz.: ‘‘ Should State Banks and other Corpora- 
tions be Examined by a State Examiner, and be 
Required by Law to make Frequent State- 
ments?” Allow me to say, I speak from an ex- 
‘perience of- over twenty-five years continuously 
in this country in examining the accounts of all 
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kinds of concerns, and from that experience it 
does seem to me that there should be more fre- 
quent examinations of the books of our various 
large establishments, say once or twice a ‘year, 
or oftener if need be. This is beneficial in vari- 
ous ways, and it draws attention to the weak 
points in the business so that they may be ad- 
justed. It is also-a check upon frauds and 
extravagance of various kinds; besides, it en- 
ables a company to see their true financial con- 
dition, and if they are running behind, to look 
out ere it be too late. How often we hear of 
concerns that think themselves abundantly sol- 
vent, when at the same time a good, careful 
examination of the accounts would show them to 
be utterly insolvent. This has actually hap- 
pened in many instances, and I have no doubt 
there are many concerns in business to-day that 
think themselves perfectly solvent and would 
be very much surprised if they should know 
their true condition. 

I would say, in conclusion, that I believe it is 
worth ten times the cost for any good concern 
to know exactly, once in a while, how it stands, 
from an independent, outside auditor, who has 
a reputation and standing in the outside com- 
munity. I agree with Mr. Leathers that such 
periodical examinations ‘‘ secure the highest in- 
terest on the part of employees, to say nothing 
of the effect it has on public confidence.” 


SUBSCRIBER, 


New York, Nov. 27, 1891: 


Note.—To make room for the Index, we omit the “Current News and Topics ” this issue. 
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